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1275185 R8 SD

Conﬁdentlahgx Agreement

This-Conﬂ'dentiéléity Agreement (“2014 'Agreement”) is ' made by the United States of
America (“the United States’;), the State of South Dakota ( the “State”), CoCa Mines, Inc.
(*CoCa Mines”), and Hecla Limited (f/k/a Hecla Miﬁing Company) (“Hecla Limited”)
(collectively, the “Participants™).

‘ WHEREAS, the United States, on behalf of the U.S. Environincntal Protection Agency
(“EPA”), and the State, on behialf of the South Dakota Department of Environment and Natural -
Resources, contend that they have a cause of action pursuant to the Comprehensive
Envfironmentél Response, Compensation, and Liability Act, 42 U.S.C. § 9601, et segq.
(“CERCLA”) against CoCa Mines and Hecla Limited -’fof, inter alia, cost ~recovery/pérforman(‘:e
of response actions at the Gilt {E,d‘ge,Miinc Site in South Dakota. (_-hereinafter'me ;‘Subj ect
Claims”);

WHEREAS, the Participants wish to-avoid unnecessaryﬂl:itigativon and promote
opportunities for settlement or compromise of the Subject -C!‘ainls/pﬁor to initiation of liti gation;

WHEREAS, the Participants recognize that mean‘i?té%ul‘ settlement negotiations require
exchanges of information and opinions, offers of settlement or compromise, and other
communications among them;

WHEREAS, the Participants agree that maintaining the confidentiality of Set{tlemg:nt
Communications (as defined herein) would generally facilitate the free exc‘héngé- of information

and enhance the "Ii?k,e]?ihoo‘df of a successful outcome;

——



WHEREAS, the United States, the State of South Dakota, and CoCa Mines previously
entered into a substantially _si-milar Confidentiality A-greéme.nt in July 2010 (the ;‘2() 10 |
Agreemcnt”): with other potefxtially responsible parties that have since resol_véd their potential
liabilities to the United States and the State under CERCLA with respect to the Gilt Edge Ming
Site; )

WHEREAS, in July 2013, EPA informed Hecla Limited that it was a potentially
responsible party with respect to the Subject Claims;

- WHEREAS, the Participants wish to enter into the 2014 Agreement in order to cover the
ongoing settlement discussions with CoCa Mines and to cénﬁrm Hecla Limited as é Participant
in the settlement negotiations;

NOW THEREFORE, in consideration of the mutual benefits described above and the
mutual covenants contained herein, the Participants agree as follows:

1. For purposes of the 2014 Agreement, “Settlement Communicatibns” means: (a)
oral settlement discussions among the Participants and their representatives concerning the
Subject Claims that have taken place among any of the Pérticip_ants to date and after the
Effective Date of the 2014 Agreement; (b) materials in written or electronic form that are: (i)
prepared for purposes of settlcmcnt negotiations with respect to the Subject Claims; (ii)
exchanged by and among the P:arti;:ipant‘s and their representatives in seﬁlement negotiations
with respect to the Subject Claims to date énd' after the Effective Date of the: 2014 Agreement;
and (iii) labeled in accordance with Paragraph 3 and 4, as applicable.

2. | | The Participants are, and the 2014 Agreement is binding upon, the -Uﬁited States,
the State, CoCa Mines, and Hecla Limited, and their respective officers, directors, agents,

servants, employees, consultants, experts and attorneys.



3 All-'written or'elsgtrOnic- matgrihlé‘é‘:(éhanged during these negotiations that a
Participant wishes to have treated as Settlement C’ommunicati,dhs under the 2014 Agreement
after the Effective Date shall be conspicuously i’a‘bele‘d “Settlement: Communicatiori” and/or
“Subject to Federal Rule of Evidence 408” and/or in some other way be conspicuously labeled as
a Settlement Communication that requires confidential treatment; provided, however, that other
.Partxicipants may dispute at any time that the written-or electronic material is a Settlement
- Communication within the meaning of the 2014 Agreement.

4. Aily trade secrets or othcr‘c':omm‘erci&l or financial information provided to the
United States or the State by a another Participar'lt that the Participant wishes to protect as
Confidential Business Information shall be provided and managed in accordance with 40CFR.
Part 2 by the United States and the State without accepting that the documents are in fact
Confidential Business Information. To the extent that such information is also a Settlement
Communication under the 2014 Agreement, such information also-shall be handled in
accordance with the 2014 Agreement.

5. The Participants agree that, except as otherwise provided in the 2014 Agreement,
they will keep Settlement Cémmunic_aft‘ion_s confidential and not disclose them to persons.or
entities not party to the 2014 Agre‘ement', except as required by law, court order or other lawful
précess. ‘The Participants furthel_* agree to také all necessary and appropriate measures to
maintain the confidentiality of Settlement Communications and to retain written or electronic
materials in a secure manner.

6. A representative of a Panicipaﬁt who obtains Sétﬂe,mer‘nt Communications under
.. this Agreement may share such information with those :attqrngys='.or employees of a Participant

who in the opinion of such Participant are involved in these settlement negotiations or for whom



such information relates to their official duties, provided-‘ that any person with whom guch
information is shared under this Paragraph shall be specifically made aware of the 2014
Agreement, A representgtive ofa Participm_n who obtains Settlement Communications under the
2014 Agreement also may ‘share such information with those consultants and exﬁerts of the
Participant who in the opinion of such Participant Arequire access, provided that an.y-pcrson with
whom such information is shared is specifically made aware of, and, prior to receiving the |
information, agrees in writing téb‘e bound by, the provisions of the 2014 Agreement as if he/shg
were a Participant. | |
7. .‘ Nothing in this Conﬁdentiality Agreement shall limit the authority of a Participant
to release information to any persbn or waive any c]aim- of privilege with respectto any
- Settlement Communication which does not discuss, refer to, or reveal the substance of these
negotiations and of which that Participant is the sole originator. Any Settlement Cdmmunication
subject to the 2014 Agreement may be disclosed to a third person when the provider of the
Settlement Communication has given express written pefmission prior to such disclosure, subject
to the notice requirements of Paragraph 9.
8.  Information otherwise admissible, discoverable or subject to subpoena in any
proceeding shall ﬁot be rendered inadmissible, non-discoverable or not subject to subpoena
. because of its use in these negotiations. Further, this C_ohﬁ‘d‘ential.ity Agreement shall not be
construed to prohibit the disclosure of oral communications or written of electronic material
already lawfully in the public _démain, or developed or existing independent of the Partié-ipant’s
negotiation of the Subject Claimé,
9. In the event that a Participant concludes in good faith that applicable law, a

‘subpoena or other lawful process, or a court order, requires disclosure of Settlement




Communications to a third party, such Participant shall provide, as fér as is prasﬁcabl_e, advance
written.notice to the other Participants of the intent to dis'close, includifng a descﬁption of the |
applicable law or a copy of the subpoena, prxoces‘s‘or order requiring disclosure. A Participant
shall not ,disc;lose any Settlement Communication sooner than 30 (thirty) days following

' provision of such written no.t_-ice_; unless required by law or order of a court.

| 10.  Any disclosure of Settlement Comimunications in contravention of the 2014
Agreement shall not result in a waiver of any Participant’s claim of conﬁdentiéiity; except as
prdvide_d by law. |

11, Nothing in the 2014 Agreement shall be construed to limit the full application of
Federal Rule of Evidence 408 to Settlement Communications, -

12. Nothing in the 2014 Agreemenf shall be construed to prejudice or limit the right
of the United States to take any action to enforce the laws Qf the United States or to protect
public health, safety, welfare or the environment. Further, nothing in the 2()14 Agreement shall
be construed to limit the United States and the State from complying with the requirements or
established governmenf policies of public participation regarding settlement agreements. -

13. Any Participant may terminate its participation in the 2014 Agreement by
notifying the o’.thér‘Participant‘s;ih»writin_g_6f:fi'-ts ’intentién' to tenninate its partfciéaiion in'the 2014
* Agreement at Leést 30 (thirty) days in advance of such termination; provided, however, that tbe :
confidentiality and notice obligations imposed under the 2014 »Agreemexit_s’hall remain in full
force and effect, without regard to-whether a Participant has terminated its participation in the
2014 Agreement, bwith respect to all Settlement -Communi_cat’ibns made or exéhangsd prior to the

date of termination.



14.  Upon ter;nihationof settlement negotiations, subject to federal ,reéo’rdkeeping
requirements and other legal obligations, and upon -r_equest by the providing Participant, all
copies of written or electronic materials provided pursuant to this agreement, including all
extracts, summaries, or descriptions of the information or portions thereof shall be yeturncd to the
requesting Participants, or destroyed at the Participant’s request. Any Participant of whom such
request is made shall take all reasonable and necessary stéps to promptly comply with sﬁch
request and shall confirm its compliance in writing to the requesting Partibipant.

~15. | The 2014 Agrecment contains the entire agreement among the Participants
. regarding the conﬁdentiality of Séttlemen£ Communications among the Participants, and no
| statements, promises, or inducemehts made by any Participant that are not contained herein shall
be valid or Binding. The 2014 Agreement may not be enlarged, modified, or altered except in a
writing signed by thc. Participants.

16.  Notwithstanding any other proviéion, the 2014 Agreement shall be admissible in
any future administrative or judicial proceeding to prove its terms and conditions. ‘

17.  The undersigned representative of eac}; Participént certifies that he or she is
authorized to enter into the 2014 Agreement and to execute for and bind the Participant whom hg
or she represents.

18.  The 2014 Agreement may be signed in counterparts.

19.  The Effe‘ctive Date of the 2014 Agreement shall be the date that it is signed by all-

Participants.




Heidi K. Hoffman, Esq.
U.S. DEPT OF JUSTICE
Denver Place Towers
999 18™ Street
Suite 370, South Terrace
" Denver, CO:80202
Attorney for the Unites Stales
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Pierre, South Dakota 57501-8501
Attorney for the State of South Dakota
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Joseph Middleton,ESq.
TEMKIN WIELGA & HARDT LLP
1900 Wazee Street, Suite 303

Penver, CO 80202 _ .
Attorney for CoCa Mines, Inc., Hecla Limited (/k/a Hecla Mining Company)
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Attorney for CoCa Mines, Inc., Hecla Limited (f/k/a Hecla Mining Company)
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